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Article Info ABSTRACT
Article type: Background and Objective: Genocide, as one of the gravest international
Research Article crimes, requires the establishment of a specific intent (*dolus specialis*) to
destroy, in whole or in part, a national, ethnic, racial, or religious group—an
PP: 23-48 element whose proof in practice entails serious difficulties. One of the
fundamental challenges in this regard concerns the status and function of the
Received: perpetrators’ declared or inferred motives in the process of inferring specific
24/ 08/2025 intent. Focusing on the situation in Gaza after 7 October 2023, this study seeks to
analyze the role of motive in establishing specific intent in the crime of genocide.
Accepted: Meth_od: Th_is resear_ch _employs a doctrine_ll methoc_i _in intematiqnal criminal Ifaw,
112/ 2(')25 combined with qualitative content analysis of official reports issued by United
21 Nations—affiliated bodies, including Special Rapporteurs, as well as documents
. submitted to the International Court of Justice, within the framework of a case
lel‘;tg'ls}hzeg% study. Owing to their high standards of documentation and relative impartiality,

the data used enable a more precise analysis of the mental element of the crime
of genocide.

Findings: The findings indicate that motive, as an evidentiary indicator, may be
taken into account within the analysis of the mental element, particularly specific
intent. Examination of patterns of conduct, official statements by authorities, and
the persistence of violent acts against the civilian population in Gaza suggests
that motives inferred from such conduct, alongside other evidence, have the
capacity to strengthen the inference of genocidal specific intent.

Conclusion: The results demonstrate that a systematic and cautious use of
motive as a judicial presumption—while maintaining its conceptual distinction
from specific intent—can substantially mitigate existing evidentiary gaps in
proving the crime of genocide in international judicial practice and contribute to
the further development of judicial analyses in this field.
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Introduction

Genocide occupies a unique position within international criminal law due to both the
gravity of the prohibited acts and the stringent mental element required for its
commission. Unlike other international crimes, genocide demands proof of dolus
specialis—a specific intent to destroy, in whole or in part, a protected group as such.
This heightened mens rea standard has made genocide notoriously difficult to prove in
judicial practice. International courts have repeatedly emphasized that mere knowledge
of destructive consequences or the commission of widespread violence is insufficient;
what must be demonstrated is a targeted intention directed at the physical or biological
destruction of a group.

A central and unresolved debate in this context concerns the evidentiary role of
motive. Classical criminal law theory distinguishes motive—the reason why an
individual acts—from intent, which relates to the conscious will to bring about a
prohibited result. International criminal tribunals have largely adopted this distinction,
asserting that motive is not a constitutive element of genocide. Nevertheless, in practice,
courts often infer genocidal intent from contextual factors that are closely tied to
motive, such as ideological hostility, discriminatory rhetoric, patterns of systematic
violence, and dehumanizing official discourse.

This article addresses the tension between the formal exclusion of motive from the
definition of genocide and its implicit use in judicial reasoning. The main research
question is whether motive can be employed as an evidentiary indicator to support the
inference of special intent without undermining the doctrinal separation between motive
and intent. The study hypothesizes that, while motive cannot substitute for dolus
specialis, a cautious and structured analysis of inferred motives may strengthen judicial
determinations of genocidal intent, particularly in situations where direct evidence is
scarce.

The article situates this inquiry within the contemporary case study of Gaza
following 7 October 2023, a context marked by extensive civilian harm, large-scale
destruction, prolonged siege conditions, and numerous official statements documented
by international bodies. By revisiting relevant jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR), alongside recent international reports, the article seeks to
contribute to a more nuanced understanding of the evidentiary architecture of genocide.

Methodology

This research adopts a qualitative, analytical-descriptive methodology. At the
theoretical level, it employs doctrinal analysis of international criminal law, including
treaty provisions, authoritative commentaries, and key judgments of international
criminal tribunals, with particular attention to jurisprudence concerning the mental
element of genocide.

At the empirical level, the study utilizes qualitative content analysis within a case
study framework. The primary sources consist of official reports issued by United
Nations—affiliated bodies, including reports of Special Rapporteurs, human rights
monitoring mechanisms, and materials submitted to or referenced in proceedings before
the International Court of Justice. These sources were selected due to their relatively
high standards of documentation, evidentiary rigor, and institutional credibility.
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Data collection focused on identifying recurring patterns of conduct, the scale and
consistency of violence against civilians, the targeting of essential infrastructure, siege
practices, and documented official statements by relevant authorities. These elements
were then analyzed to assess whether they support the inference of underlying motives
that may, in turn, reinforce conclusions regarding special intent. The analysis was
conducted with strict attention to maintaining the conceptual distinction between motive
and intent, treating motive solely as an evidentiary indicator rather than a legal element
of the crime.

Results

The findings of the study indicate that international criminal jurisprudence, while
formally excluding motive as an element of genocide, has consistently relied on factors
that are intrinsically linked to motivational considerations. A review of ICTY and ICTR
case law demonstrates that courts have inferred genocidal intent from patterns of
systematic conduct, the selective targeting of protected groups, the scale and brutality of
violence, and the presence of hate-driven or dehumanizing rhetoric. These factors,
although not labeled as “motive,” function in practice as proxies for understanding the
underlying reasons behind collective violence.

In the case study of Gaza after 7 October 2023, the qualitative analysis of United
Nations and human rights reports reveals several converging indicators. These include
sustained and large-scale attacks on civilian populations, extensive destruction of
housing and essential infrastructure, severe restrictions on humanitarian assistance, and
repeated official statements that frame a particular population in collective and
dehumanized terms. When viewed in isolation, none of these elements conclusively
establishes genocidal intent. However, when analyzed cumulatively, they provide a
coherent pattern from which certain destructive motives may be inferred.

The results suggest that inferred motives—derived from consistent conduct over
time rather than isolated incidents—can play a significant role in reinforcing evidentiary
assessments of special intent. Importantly, the study finds that excluding motive entirely
from judicial reasoning risks leaving courts overly dependent on fragmented or indirect
evidence, thereby weakening the coherence of legal conclusions. Conversely, an
uncritical reliance on motive risks collapsing the distinction between intent and motive.
The optimal approach, therefore, lies in a restrained and methodologically transparent
use of motive as a supplementary evidentiary tool.

Conclusion
This study reaffirms the necessity of maintaining a clear conceptual distinction between
motive and special intent in the crime of genocide. Motive cannot replace dolus
specialis, nor can it independently establish criminal liability for genocide. Nonetheless,
the findings demonstrate that a complete disregard for motive is neither realistic nor
desirable in judicial practice. International courts have already, albeit implicitly, relied
on motive-related indicators in their reasoning.

The principal conclusion is that motive, when carefully inferred from objective and
verifiable patterns of conduct, may serve as a valuable evidentiary aid in establishing
genocidal intent. Such an approach is particularly important in contemporary conflicts,
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where direct evidence of intent is rarely available and where state or organizational
policies are often articulated through patterns of action rather than explicit declarations.
Accordingly, the article recommends that international courts and legal scholars develop
clearer analytical guidelines for the limited and cautious use of motive in genocide
cases. Future research should focus on refining objective indicators capable of
distinguishing legitimate evidentiary inference from speculative attribution. By doing
so, international criminal law can enhance both the rigor and the credibility of genocide
adjudication.
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