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1. Introduction

Violations of international humanitarian law in armed conflicts, especially by
major military powers, are one of the major challenges of contemporary
international law. The military presence of the United States and NATO in
Afghanistan after September 11, 2001, despite the claim of fighting terrorism,
was accompanied by widespread violations of humanitarian law, including
attacks on civilians, destruction of medical facilities, arbitrary detentions, and
torture, which have been recorded in reports by human rights organizations and
international documents.

International humanitarian law was formed with the aim of protecting
civilians and reducing the suffering caused by war, and the Geneva Conventions
of 1949, the Additional Protocols of 1977, and the Rome Statute are considered
among its most important documents. Based on these documents, the United
Nations Security Council and the International Criminal Court are obliged to
play a supervisory and judicial role against serious violations of humanitarian
law; however, the performance of these institutions towards Afghanistan has
always been accompanied by legal and political criticism.

Previous studies have focused more on US war crimes or legal challenges to
the International Criminal Court; however, the simultaneous performance of the
Security Council and the International Criminal Court regarding violations of
humanitarian law in Afghanistan has been less studied in a comparative manner.
Therefore, the purpose of this study is to assess the performance of these two
institutions regarding documented violations of international humanitarian law
by US and NATO forces in Afghanistan during the years 2001 to 2021. The
main question of the study is to what extent have the Security Council and the
International Criminal Court been able to play an effective and independent role
in addressing these violations.

2. Methodology

This research was conducted with a descriptive-analytical approach and is based
on the library method and analysis of legal and international documents. The
research data was collected through the study of reliable scientific sources,
books, scientific-research articles, reports of human rights organizations,
official documents of the United Nations Security Council, reports of the
Prosecutor of the International Criminal Court and documents related to
international humanitarian law. In this research, in addition to examining the
rules of international humanitarian law and binding international documents, the
performance of the Security Council and the International Criminal Court with
respect to the situation in Afghanistan has been subjected to legal and critical
analysis. In addition, to assess the degree of independence and efficiency of
these institutions, Security Council resolutions, decisions of the Court's
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branches, official reports of the Prosecutor's Office and practical procedures of
international institutions have been cited.

3. Findings

The research findings show that during the military presence of the United
States and NATO in Afghanistan, widespread violations of international
humanitarian law have occurred, many of which could constitute war crimes
and crimes against humanity. Airstrikes on residential areas, killings of
civilians, destruction of medical facilities, and inhumane behavior are among
the cases recorded in international and human rights reports. In many of these
attacks, the principles of distinction, proportionality, and precaution were not
observed in military operations, and a large number of civilians, especially
women and children, have been victims.

A review of the performance of the United Nations Security Council shows
that despite issuing numerous resolutions on Afghanistan, this institution has
failed to establish an effective mechanism to respond to violations of
humanitarian law. The Security Council has focused more on combating
terrorism and supporting the Afghan government, and has paid less attention to
the criminal responsibility of foreign forces. The decision-making structure of
the Council, especially the veto power of the permanent members, is considered
one of the main factors of this inefficiency.

Regarding the International Criminal Court, the findings also show that
despite the Court’s legal jurisdiction over the situation in Afghanistan, the
investigation process has faced political and executive obstacles. Political
pressure from the United States, threats and sanctions against some officials of
the Court, and the lack of cooperation from governments have limited the
investigation process. In addition, the Court’s greater focus on non-
governmental groups and the failure to effectively pursue charges against
American forces indicate that the Court is influenced by political considerations
and its weak institutional independence.Overall, the research findings show that
the United Nations Security Council and the International Criminal Court,
despite having legal jurisdiction and access to reliable documents, have had a
limited performance with respect to violations of international humanitarian law
in Afghanistan and are affected by the power structure in the international
system.

4. Conclusion

The present study showed that the United Nations Security Council and the
International Criminal Court, despite their legal authority and responsibility for
the widespread violations of international humanitarian law in Afghanistan,
have failed to play an effective and independent role in the realization of
international criminal justice. The findings of the study indicate that political
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considerations, the influence of great powers, and structural limitations in the
international system have directly affected the performance of these institutions
and have prevented the perpetrators of war crimes from being fully held
accountable.

The performance of the Security Council showed that this institution has been
more influenced by the political interests of the permanent members, especially
the United States of America, and has adopted a passive and ineffective
approach to violations of humanitarian law by foreign forces. On the other hand,
the International Criminal Court, despite having legal authority, has failed in
practice to conduct effective investigations and prosecutions of American and
NATO forces. This situation has challenged the legitimacy and effectiveness of
international criminal justice institutions.

The findings of this study are in line with a significant part of previous
studies and emphasize the need to review international accountability
mechanisms. Accordingly, strengthening the independence of the International
Criminal Court, limiting the political use of the veto in the Security Council,
establishing independent investigative mechanisms, and increasing the
international community's support for international criminal justice are among
the most important solutions proposed to reduce impunity and effectively
protect humanitarian rights.
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1. Grave braches of international Humanitarian Law.
2 . United Nations Security Council.
3. International Criminal Court (ICC).
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1. Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field.

2. Geneva Convention (I1) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea.

3. Geneva Convention (1) relative to the Treatment of Prisoners of War.

4 . Geneva Convention (1V) relative to the Protection of Civilian Persons in Time of War.
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1. International Criminal Tribunal for the former Yugoslavia (ICTY).
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1. International Criminal Tribunal for Rwanda (ICTR).
2 . Principle of Distinction
3.GBU-43/B MOAB.
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