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1. Introduction

State criminal jurisdiction in international criminal law is regarded as one of the
most significant issues related to the exercise of sovereignty and the realization
of criminal justice. In the past, the principle of territorial jurisdiction constituted
the primary basis for the application of criminal laws. However, the expansion
of transnational crimes, the increase in international interactions, and the
development of communication technologies prompted states to recognize
additional principles of jurisdiction in order to prevent impunity for offenders.
One of the most important of these principles is the active personality principle,
which is founded upon the nationality of the offender and permits states to
prosecute and punish their nationals even when crimes are committed outside
their territorial boundaries.

This principle has been recognized in major international legal instruments,
including the Rome Statute of the International Criminal Court, the four Geneva
Conventions, the Convention against Torture, the United Nations Convention
against Corruption, and the Palermo Convention. In Afghan criminal law, the
legislator has likewise recognized this principle in Articles 22 and 24 of the
former Penal Code and has specified the conditions governing its application.
Nevertheless, the practical implementation of the active personality principle is
accompanied by numerous challenges, including conflicts of jurisdiction among
states, difficulties in collecting evidence abroad, weak international judicial
cooperation, differences among legal systems, and the potential political misuse
of this principle.

The present study seeks to answer the fundamental question of what the
foundations, conditions, and challenges of the active personality principle are in
international criminal law and Afghan criminal law, and what solutions may be
adopted to address these challenges. The hypothesis of the research is based on
the assumption that the active personality principle possesses strong legal and
theoretical foundations; however, its practical implementation encounters
serious obstacles that require legal, institutional, and international measures.
Although previous domestic and foreign studies have addressed issues related to
the active personality principle, a comprehensive examination of its challenges
and practical solutions within the framework of Afghan criminal law has
received limited scholarly attention. Therefore, this research attempts to clarify
the legal foundations and conditions of the active personality principle, analyze
the major challenges surrounding its implementation, and propose appropriate
solutions for improving the effective application of this principle.

2. Methodology

The present study is developmental-applied in terms of objective and
qualitative in terms of method, conducted through a descriptive—analytical and
comparative approach. The required data were collected through documentary
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and library-based research and include authoritative sources in international
criminal law, international treaties and conventions, the former Penal Code of
Afghanistan, domestic and foreign legal doctrines, and scholarly articles related
to the subject. The research population consists of all legal sources associated
with the active personality principle, while purposive sampling was employed,
meaning that sources with sufficient academic credibility and direct relevance to
the research topic were selected.

At the stage of data analysis, the collected information was examined
through legal content analysis and comparative analysis. In this regard, the
theoretical and legal foundations of the active personality principle in
international law and Afghan law were first clarified, followed by an analysis of
the conditions governing the application of this principle and the challenges
surrounding it. Finally, appropriate solutions for addressing these challenges
were proposed. The simultaneous use of international and domestic sources
provided the basis for a comprehensive and comparative analysis of the subject
matter.

3. Results

The findings of the study indicate that the active personality principle is one of
the important and widely recognized principles of international criminal law and
that multiple foundations exist to justify it. The most significant foundations of
this principle include the nationality of the offender, the preservation of
domestic public order, the realization of justice, the prevention of impunity, the
protection of the state’s dignity and reputation, and the reduction of conflicts of
jurisdiction among states. Among these foundations, nationality constitutes the
most important connecting factor between the individual and the state, on the
basis of which a state is entitled to subject the conduct of its nationals to
criminal supervision even outside its territorial jurisdiction.

The study further demonstrates that the active personality principle has been
recognized in major international legal instruments. Article 12(2) of the Rome
Statute of the International Criminal Court provides for the exercise of
jurisdiction over nationals of member states. Likewise, the four Geneva
Conventions, the Convention against Torture, the United Nations Convention
against Corruption, and the Palermo Convention obligate states, in specified
circumstances, to prosecute their nationals for crimes committed abroad.

In Afghan criminal law, the active personality principle has been expressly
reflected in Articles 22 and 24 of the former Penal Code. The findings reveal
that the Afghan legislator has established conditions such as double criminality,
the prohibition of double jeopardy, the return of the accused to the country, and
the existence of legal grounds for prosecution as prerequisites for the
application of this principle. Nevertheless, unlike many other legal systems,
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Afghan law has not limited the active personality principle to serious crimes;
rather, it has extended its scope to all criminal offenses.

Another important finding of the research is the identification of the
principal challenges associated with the implementation of this principle. One
of the most significant challenges is the conflict of jurisdiction among states, as
both the state where the crime occurred and the offender’s home state may
claim jurisdiction over the matter. Such situations may lead to diplomatic
disputes and weaken the process of criminal justice. Furthermore, weak
international judicial cooperation, the absence of effective extradition treaties,
difficulties in collecting evidence abroad, and differences among legal systems
constitute other major obstacles to the effective implementation of this
principle.

The findings also indicate that, in Afghanistan, the lack of specialized
capacities, the absence of dedicated institutions for addressing transnational
crimes, and technical limitations have hindered the effective application of the
active personality principle. In addition, the potential political misuse of this
principle in certain cases may undermine the legitimacy and impartiality of the
judicial system.

In response to these challenges, the study proposes several solutions. The
most important of these include the formulation of harmonized international
rules, the expansion of judicial cooperation and mutual legal assistance, the
development of extradition agreements, the establishment of regional
institutions for addressing transnational crimes, the strengthening of the internal
capacities of Afghanistan’s judicial and legal institutions, the creation of a
transnational crime information database, and the guarantee of judicial
impartiality in the application of the active personality principle.

4. Conclusion

The active personality principle constitutes one of the most important
mechanisms of international criminal law for preventing impunity and
achieving criminal justice. Based upon the legal relationship of nationality
between the individual and the state, this principle enables states to prosecute
their nationals even when crimes are committed outside their territorial
boundaries. The findings of this study demonstrate that the active personality
principle enjoys a strong legal position both in major international legal
instruments and in Afghan criminal law.

The comparative analysis further reveals that the Afghan legislator has
explicitly recognized the active personality principle in Articles 22 and 24 of the
former Penal Code and has specified the conditions governing its application.
Nevertheless, the effective implementation of this principle continues to face
challenges such as conflicts of jurisdiction among states, weak judicial
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cooperation, difficulties in collecting evidence, differences among legal
systems, and insufficient domestic institutional capacities.

The findings of the present study are consistent with the conclusions of
many international studies emphasizing the necessity of strengthening
international cooperation and harmonizing domestic legislation with
international standards. Accordingly, it is recommended that Afghanistan
undertake more effective practical measures aimed at expanding extradition
treaties, strengthening the specialized capacities of judicial and legal
institutions, establishing regional mechanisms, and enhancing international
legal cooperation. Moreover, the formulation of clear and harmonized
international rules can prevent jurisdictional conflicts and political misuse while
facilitating the better realization of criminal justice.
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