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Article Info  ABSTRACT

Article type: Background and Objective: Undivided property refers to property in which

ﬁftsiec‘;‘fh the ownership interests of the co-owners are distributed and extended

throughout all parts of the property, such that each co-owner has a share in

PP: 217 -246 every part of it, and no co-owner can claim exclusive ownership over any
specific portion. One of the important issues concerning undivided property is
the manner in which co-owners may exercise their rights over such property.

(?36/%62'72?2'6 The question that arises is whether one of the co-owners may lease their share
Accepted: of the undivided property. What are the approaches of Hanafi and Imami
22/08/2026 jurisprudence and, consequently, the legal systems of Afghanistan and Iran to
Published: this issue?

25/ 08/2026 Method: To answer the above questions, the author employs a descriptive-

analytical research method with a comparative approach and collects data
through library research. The study compares the views of Imami and Hanafi
jurists and examines the positions of the Civil Code of Iran and the Civil Code
of Afghanistan regarding the issue in question, thereby clarifying its various
dimensions.

Findings: The findings indicate that Hanafi jurisprudence considers the lease
of undivided property to a person other than a co-owner invalid, whereas the
majority of Imami jurists hold that such a lease is permissible and valid.
Furthermore, the Civil Code of Iran permits the lease of undivided property
and makes the delivery of the leased property subject to the consent of the co-
owners. The Civil Code of Afghanistan, adopting an approach different from
that of Hanafi jurisprudence, expressly permits the lease of undivided property
without distinction between a co-owner and a third party.

Conclusion: The mere fact that property is undivided does not prevent the
validity of leasing an undivided share, and each co-owner may exercise rights
over their share within the limits of the law, provided that the lessee’s use does
not prejudice the rights of the other co-owners. The Civil Code of Iran, by
distinguishing between the validity of the lease and the manner of delivery of
the leased property, and Afghan law, by recognizing the permissibility of
leasing undivided property, emphasize the necessity of safeguarding the rights
of the other co-owners.
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1. Introduction

Lease is one of the important contracts in Islamic jurisprudence and contemporary legal
systems because of its role in transferring the benefits of property and regulating
economic and transactional relations. The expansion of economic relations, joint
investments, shared ownership, and apartment living has increased the importance of
exploiting undivided property through lease. Undivided property is property jointly
owned by two or more persons without determining the exclusive boundaries of each
person's share, with the ownership interest of each co-owner extending throughout all
parts of the property. Consequently, legal dispositions concerning undivided property,
including lease, present particular challenges that do not arise in the same manner with
divided property.

The right of ownership has a special position in Islamic jurisprudence and the Civil
Codes of Iran and Afghanistan. According to the principle of *taslit* and the relevant
provisions of the Civil Codes, each owner has the right to dispose of and benefit from
their property within the limits of law. In undivided ownership, however, the exercise of
ownership rights is connected with the rights of the other co-owners because no co-
owner owns an exclusive and specified part of the property before partition. Therefore,
the principal issue examined in this study is whether a co-owner may independently
lease their undivided share or whether the extension of the rights of the other co-owners
throughout the property restricts such authority.

The jurisprudential approaches to this issue are not uniform. Imami jurists generally
consider the lease of an undivided share valid, relying on the general principles
concerning the validity of transactions, ownership of the undivided share, and the
possibility of benefiting from the property through arrangements such as partition,
vacating, or *muhaya’ah*. In contrast, Hanafi jurists, particularly Imam Abu Hanifa,
emphasize the requirement that the benefit subject to lease must be capable of delivery
and utilization. The existing studies have addressed lease, undivided ownership, and
dispositions of co-owners, but the article identifies a research gap in the simultaneous
comparative examination of the jurisprudential foundations of Imami and Hanafi
jurisprudence and their reflection in the Civil Codes of Iran and Afghanistan.
Accordingly, the main objective of the study is to explain and compare these
approaches, examine the legal positions of the two countries, analyze the resulting legal
and practical challenges, and provide solutions for existing ambiguities.

2. Methodology

This study employs a descriptive-analytical research method with a comparative
approach. The data were collected through library research. The study examines the
jurisprudential and legal dimensions of leasing undivided property by comparing the
views of Imami and Hanafi jurists and analyzing the relevant provisions of the Civil
Code of Iran and the Civil Code of Afghanistan. The analysis focuses on the concept
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and nature of lease and undivided ownership, the legal and material dispositions of co-
owners, the approaches of Imami and Hanafi jurisprudence to the lease of undivided
property, and the legal approaches adopted by Iran and Afghanistan. The study also
examines the relationship between the validity of the lease and the possibility of
delivering and utilizing the leased benefit, as well as the necessity of protecting the
rights of other co-owners. The research further considers different situations concerning
the lease of the whole undivided property, an undivided share, and a specified divided
part of undivided property.

3. Results

The findings indicate that the disagreement between Imami and Hanafi jurists
concerning the lease of undivided property does not arise from disagreement over the
ownership of the co-owner's undivided share. Rather, it results from differences in the
analysis of the effects of such ownership and the possibility of delivering and utilizing
the benefit of the jointly owned property. Imami jurists generally recognize the right of
a co-owner to dispose of their undivided share and consider the lease of undivided
property permissible. They distinguish between legal dispositions and material
dispositions in undivided property. Accordingly, a legal disposition concerning the co-
owner's own share, including lease, is valid without the prior consent of the other co-
owners, provided that it does not cause harm to them. The benefit of undivided property
may, according to the article, be utilized through partition, vacating, or *muhaya’ah*.
Therefore, the majority of Imami jurists do not regard the undivided nature of the
property as an inherent obstacle to the validity of the lease.

In Hanafi jurisprudence, Imam Abu Hanifa considers the lease of an undivided share
to a co-owner valid but regards its lease to a non-co-owner as defective. The basis of
this position is the requirement that the benefit, as the subject matter of the lease, must
be capable of delivery and utilization. Since a co-owner does not own a specific
physical part of the property before partition, the independent delivery of the benefit to
a third party is considered impossible. In addition, the undivided nature of the property
may lead to disputes between the lessee and the other co-owners. Abu Hanifa therefore
considers the lease to a co-owner valid because the co-owner can benefit from their own
share through ownership and from the lessor's share through the lease. In contrast, Abu
Yusuf and Imam Muhammad consider the lease of undivided property valid because the
benefit may be delivered through vacating, agreement among the co-owners, or
*muhaya’ah*. The disagreement between these Hanafi approaches therefore concerns
the possibility of delivering the benefit rather than the principle of ownership itself.

The findings concerning the Civil Code of Iran show that Iranian law permits the
lease of an undivided share. The right of each co-owner to dispose of their own share
does not require the consent of the other co-owners. However, delivery of the leased
property to the lessee for the purpose of utilization is subject to the consent of the other
co-owners because the lessee's material possession and use may involve the rights of
those co-owners. Thus, Iranian law distinguishes between the validity of the lease as a
legal disposition and the delivery and material utilization of the leased property. The
article also identifies an ambiguity in Article 475 of the Civil Code of Iran because it
refers to the lease of undivided property without expressly specifying whether the
provision applies to a lease to a co-owner, a third party, or both.
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The Civil Code of Afghanistan adopts a broader approach than the position
attributed to Imam Abu Hanifa. Article 1331 expressly provides that the lease of an
undivided share is permissible for both a co-owner and a non-co-owner. Article 1935
likewise recognizes the right of each co-owner to use and dispose of their share,
provided that such disposition does not cause harm to the other co-owners. The article
identifies several situations. Where one co-owner leases the entire undivided property
and the other co-owners object, the lease may be valid between the lessor and lessee but
may not be enforceable against the other co-owners or even in the lessor's share where
delivery cannot be made without partition or *muhaya’ah*. Where the lessor leases only
their undivided share, the lease is valid, but the lessor may be unable to deliver the
undivided share until partition occurs. Where a co-owner leases a specified divided part
corresponding to their undivided share, the effectiveness of the lease may depend on the
subsequent partition and allocation of that part to the lessor.

The findings also demonstrate that material dispositions differ from legal
dispositions. A co-owner may make a legal disposition concerning their own undivided
share, including a lease, but material use of the common property is subject to
restrictions designed to prevent harm to the other co-owners. The Civil Code of Iran
requires consent for delivery of the leased property, while the relevant provisions of
Afghan law indicate that material dispositions may require the consent of the other co-
owners or, where appropriate, judicial authorization. Accordingly, the practical
implementation of a lease depends on the possibility of delivering and utilizing the
leased benefit without interfering with the rights of the other co-owners.

4. Conclusion

The study concludes that the disagreement between Imami and Hanafi jurists
concerning the lease of undivided property is rooted primarily in different
understandings of the delivery and utilization of the leased benefit rather than in
disagreement over the ownership of the undivided share. Imami jurisprudence generally
permits the lease of an undivided share to both a co-owner and a third party where
utilization is possible. Imam Abu Hanifa permits the lease to a co-owner but considers
the lease to a third party defective because the undivided benefit cannot independently
be delivered, whereas Abu Yusuf and Imam Muhammad accept the lease where
practical means of utilizing the benefit exist.

The Civil Code of Iran permits the lease of undivided property but distinguishes
between the validity of the lease and delivery of the leased property, making the latter
subject to the consent of the co-owners. Afghan law adopts a broader position by
expressly permitting the lease of an undivided share to both a co-owner and a non-co-
owner. Nevertheless, in both legal systems, the exercise of rights over undivided
property is subject to the protection of the rights of the other co-owners. The study
therefore identifies the actual possibility of delivering the benefit, the possibility of
customary utilization, and prevention of harm and disputes among co-owners as the
essential considerations in determining the practical operation of a lease of undivided
property.

The study recommends that the lawmakers of Iran and Afghanistan formulate rules
governing the lease of undivided property in a manner that recognizes the co-owner's
right to transfer the benefit of their undivided share while clearly specifying the limits
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and manner of the lessee's utilization and the protection of the rights of the other co-
owners. It also recommends amending the relevant wording of Article 1936 of the Civil
Code of Afghanistan by replacing the term referring to the disposer with the term
referring to the transferee, because the latter is the person who may be unaware of the
undivided nature of the property.
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