Quarterly

Volume 15, Issue 1, 2026

Ghalib

(International Journal of Law, Political Science and International Relations)

Journal Homepage: www.ghalibgjournal.com

ISSN

P: 2788-4155 8
s - E: 27886441 OPEN (g} ACCESS e =
Publisher: Ghalib University-Herat | https://doi.org/10.58342/ghalibgj.V.15.1.1.3

Analyzing the Transfer of Property from Ownership as a Barrier to
Rescission in Voidable Contracts under the Afghan Legal System

Seyed Abbas Mousavi®", Abdul Malik Sedigi 2, Sayed habib Habib®

*1 pohandmel (Assistant Professor), Department of Law, Faculty of Law and Political Science, Al-Biruni University, Kapisa,
Afghanistan (Corresponding Author: sayedabbasmosavi8324@gmail.com)

2 pohandmel (Assistant Professor), Department of Law, Faculty of Law and Political Science, Al-Biruni University, Kapisa,
Afghanistan (afghanm462@gmail.com)

* Scientific Research Center, Al-Biruni University, Kapisa, Afghanistan (sayedhabib334@fmail.com)

Article Info ABSTRACT

Article type:  Context and Aim: A voidable contract is fundamentally valid but flawed in
Research Article gpecific aspects. When the buyer takes possession with the seller's consent, it
triggers certain legal consequences. This study seeks to shed light on the
challenges associated with the annulment of such contracts, particularly issues
surrounding the transfer of ownership away from the buyer. Additionally, it aims
Received: to address the apparent contradictions within Article 632 of Afghanistan’s Civil
13/10/2025  Code concerning the seller’s right to reclaim property from third parties.
Methodology: This descriptive-analytical study used content analysis and a
Accepted: comparative documentary approach based on qualitative data. Data were
13/04/2026 collected through library research and by reviewing relevant legal documents
from Afghanistan’s legal system.
Published: Findings: In Afghan jurisprudence and law, several obstacles prevent the
09/05/2026 annulment of a voidable contract. These include the destruction of the property
while in the buyer’s possession, the transfer of the property out of the buyer’s
ownership, or significant alterations to the property. Any of these conditions
nullifies the contract's annullable status. Among these, the most significant
obstacle is the transfer of property from the buyer to a third party. A noteworthy
issue arises with Article 632, which grants the seller the right to take direct action
against the third-party recipient. This provision appears contradictory to the
principle that a voidable contract loses its annullable nature once the property
exits the buyer's ownership.
Conclusion: Based on the perspectives of legal scholars and the principles
underpinning the Civil Code, Article 632 should be interpreted to mean that the
seller's right to pursue recourse against a third party is forfeited once the property
is no longer within the buyer’s ownership. Under such circumstances, the seller is
entitled to claim only an equivalent asset if the property is fungible or its market
value if it is non-fungible.
Keywords: Transfer of property out of ownership, Third party, Guarantee of the
equivalent or the value, Rescission, Hanafi jurisprudence, Afghan Civil Code.
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1. Introduction

Contracts constitute the fundamental basis of legal relations in human societies, and
their validity depends on the fulfillment of conditions of formation and legality. In the
Afghan legal system, which is largely grounded in Hanafi jurisprudence, a crucial
distinction exists between void (_¢) and voidable (..4) contracts. A voidable contract is

one that is valid in its essential elements but defective in its attributes, rendering it
legally flawed yet not entirely null. Such contracts produce specific legal consequences,
the most important of which is the obligation of rescission. However, this obligation is
not absolute and may be obstructed by certain legal barriers.

One of the most significant barriers is the “transfer of property out of the buyer’s
ownership.” This occurs when the buyer transfers the subject matter of a voidable
contract to a third party, thereby eliminating the possibility of rescission. This situation
raises interpretative challenges, particularly regarding Article 632 of the Afghan Civil
Code, which simultaneously acknowledges the lapse of rescission rights and grants the
seller the right to reclaim the property from a third party.

This study aims to analyze the jurisprudential and legal foundations of this barrier,
examine its conditions, and clarify its legal consequences within the Afghan legal
system. The main research questions address the nature of voidable contracts, the role of
possession, the rationale behind the transfer of ownership as a barrier to rescission, and
its implications for the liability of the contracting parties. The study also seeks to
resolve the apparent contradiction within the Civil Code by offering a coherent
interpretation.

2. Methodology

This research employs a descriptive-analytical method with a comparative approach.
The data are qualitative and collected through library-based research. The sources
include classical Hanafi jurisprudential texts, the Afghan Civil Code, the Majalla al-
Ahkam al-Adliyya, and contemporary legal scholarship.

The study first examines the conceptual foundations of voidable contracts, their
legal effects, and the doctrine of rescission. It then systematically analyzes the barriers
to rescission, focusing specifically on the transfer of property out of the buyer’s
ownership.

A content analysis method is used to extract key legal concepts and evaluate the
internal consistency of legal rules. Particular attention is given to Article 632 of the
Afghan Civil Code, which is critically analyzed in light of jurisprudential principles to
propose a more consistent and legally sound interpretation.

3. Results

The findings reveal that, in both Hanafi jurisprudence and Afghan law, a voidable
contract occupies an intermediate position between a valid and a void contract. Before
possession, such a contract produces no legal effects and is treated similarly to a void
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contract. However, after possession, it creates a unique and defeasible form of
ownership for the buyer. This ownership is limited in nature, granting the right of
disposition but not the right of use or benefit.

Although rescission is generally a legal and religious obligation in voidable
contracts, it may be prevented by three main barriers: destruction of the property,
substantial alteration, and transfer of ownership. Among these, the transfer of property
to a third party is the most significant, as it directly affects third-party rights.
When the buyer transfers the property to a third party through a valid contract (such as
sale or gift), the right of rescission is extinguished. In this case, the voidable contract
effectively gains legal validity and becomes non-rescindable. Ownership is fully
transferred to the third party, who acquires complete rights of use and disposition.
Consequently, the buyer under the voidable contract becomes liable to compensate the
seller. This liability takes the form of “guarantee by equivalent or value,” meaning that
if the property is fungible, its equivalent must be returned, and if non-fungible, its
market value must be paid.

A key finding of the study is the inconsistency within Article 632 of the Afghan
Civil Code. While the article recognizes that transferring the property to a third party
eliminates the right of rescission, it simultaneously allows the original seller to reclaim
the property from that third party. These two provisions are logically incompatible. If
ownership has been validly transferred, the seller no longer retains a real right over the
property and therefore cannot claim its restitution.

Jurisprudential analysis suggests that once the property is transferred to a third party,
the seller’s right of recourse against the third party is extinguished. The seller is instead
limited to claiming compensation (equivalent or value) from the buyer. This
interpretation aligns with the principles of legal certainty and the protection of third-
party rights.

The study also identifies several conditions for the transfer to constitute a barrier to
rescission, including the validity of the second contract, absence of option clauses
(khiyar), the non-involvement of the original seller in the second contract, and the
absence of coercion. These conditions highlight the legal system’s effort to balance
fairness, prevent abuse, and ensure transactional stability.

4. Conclusion

The study concludes that the transfer of property out of the buyer’s ownership is a
critical barrier to rescission in voidable contracts and plays a key role in ensuring
stability in legal transactions and protecting third-party rights. Once this barrier is
realized, the contract becomes non-rescindable, and restitution of the original property
is no longer possible. The buyer’s obligation is thus transformed into financial liability
in the form of equivalent or value.

The analysis of Article 632 demonstrates a clear internal contradiction that
necessitates either legislative amendment or judicial reinterpretation. A jurisprudentially
sound interpretation requires eliminating the seller’s right to reclaim property from a
third party and redefining the concept of “original owner” as merely a creditor entitled
to compensation.
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This research contributes to clarifying ambiguities in Afghan contract law and
strengthening doctrinal coherence. Practically, it provides guidance for judges and legal
practitioners in resolving disputes involving voidable contracts.

It is recommended that Article 632 be amended to remove the contradiction and that
a unified judicial approach be developed. Further comparative and empirical research on
judicial practices in Afghanistan is also suggested to enhance the development of this
field.
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