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Background and Objective: In Islam, the family is one of the most fundamental
social institutions, and the marital relationship is essentially founded on
continuity, affection, mercy, and mutual respect for rights. However, in some
circumstances, the continuation of marital life, due to the existence of certain
Sharia-based and legal grounds, may become a source of harm, uncertainty,
hostility, and family disputes. This study aims to examine women’s right to
"Faskh" (annulment) and "Tafrig" (judicial separation) of marriage in light of
Afghanistan’s "Principles of Separation between Spouses", and to clarify its role
in preventing family disputes.

Method: In terms of purpose, this study is applied, while methodologically, it
adopts a descriptive-analytical approach. Data were collected through library-
based research. The provisions of Afghanistan’s "Principles of Separation
between Spouses" and its jurisprudential sources were examined, with particular
emphasis on the principles of Hanafi jurisprudence. The circumstances in which
women may exercise the rights of "Faskh", "Tafrig", "Khul " (divorce by mutual
agreement), and recourse to the court were analyzed.

Findings: The findings indicate that, based on Hanafi jurisprudence,
Afghanistan’s "Principles of Separation between Spouses" provide women with
avenues for "Faskh", "Tafriq", consensual separation, or recourse to the court in
cases such as stipulated lack of "Kafa’a" (marital compatibility), the option of
puberty, misconduct by the guardian, the husband’s disappearance, specific
defects of the husband, "Khul‘", and the husband’s persistent misconduct. These
rights are not absolute; rather, they depend on the existence of a valid legal
ground, judicial proof, and, in many cases, a court judgment. The "Principles"
also restrict the scope of judicial separation in certain cases, such as an absent but
not missing husband and failure to provide maintenance.

Conclusion: Women’s right to "Faskh" and "Tafriq" of marriage under
Afghanistan’s "Principles of Separation between Spouses", if properly
implemented, can contribute effectively to preventing family disputes by
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providing a Sharia-based and judicial avenue for dissolving harmful marriages,
resolving uncertainty, preventing arbitrary decisions, and bringing family
conflicts within the framework of the court. The full realization of this role
requires legal awareness among women and families, confidential and fair
proceedings, and the development of clear procedural guidelines.
Keywords: Family Disputes, Faskh of Marriage, Hanafi Jurisprudence,
Principles of Separation between Spouses, Tafriq of Marriage, Women’s Rights.
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Introduction

In Islamic jurisprudence, the family is regarded as one of the most important social and
moral institutions, and marriage is fundamentally based on continuity, affection, mercy,
and mutual respect for the rights of both spouses. However, there are circumstances in
which the continuation of a marriage, rather than fulfilling the objectives of the family,
becomes a source of harm, uncertainty, familial pressure, persistent disagreement, and
prolonged conflict. In such circumstances, while Islamic law emphasizes reconciliation
and the preservation of the family, it also provides mechanisms such as annulment,
judicial separation, kAul , arbitration, and judicial proceedings to determine the status of
the marital relationship. The Principles of Judicial Separation between Spouses in
Afghanistan, as one of the relatively recent instruments in the field of personal status
law, sets out various grounds for separation across twelve chapters and addresses
matters including incompatibility (kafa’a), the option of puberty (khiyar al-buliigh),
breastfeeding, impediments arising from affinity, the husband’s disappearance, khul,
absence, obstinacy, the husband’s defects, apostasy, abandonment of Islam, difference
of domicile or jurisdiction (ikhtilaf al-darayn), li ‘an, and zihar.

Despite the importance of this instrument, the position of women in the annulment
and separation of marriage under the Principles, and its role in preventing family
disputes, require an independent jurisprudential and legal analysis. Previous studies
have largely focused on the annulment of marriage in Islamic jurisprudence and Afghan
law, defects constituting grounds for annulment across different schools of Islamic
jurisprudence, or general discussions of marital separation. Less attention has been
devoted to a focused analysis of the Principles of Judicial Separation between Spouses
in Afghanistan from the perspective of women’s rights and its preventive function in
family disputes. Accordingly, this study aims to examine women’s rights regarding the
annulment and separation of marriage in light of the Principles of Judicial Separation
between Spouses in Afghanistan and to clarify its role in preventing family disputes.
The main research question is: What position does the Principles accord to women with
regard to the annulment and separation of marriage, and how can this position
contribute to reducing or preventing family disputes? The study hypothesizes that the
proper recognition and exercise of this right, within the prescribed grounds and
conditions, can prevent the continuation of harm, uncertainty, and the escalation of
family disputes by providing a legitimate and judicial avenue for resolving the marital
relationship.
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Methodology

This study is applied in terms of its purpose and descriptive-analytical in terms of its
methodology. The research population comprises the Principles of Judicial Separation
between Spouses in Afghanistan, authoritative sources of Hanafi jurisprudence, and
relevant studies on annulment, judicial separation, harm, and family disputes. The
primary research sample consists of the provisions of the Principles, particularly those
concerning incompatibility (kafa’a), the option of puberty (khiyar al-buligh),
breastfeeding, the husband’s disappearance, khul‘, obstinacy, the husband’s defects,
absence other than disappearance, /i ‘an, and zihar. Data were collected through note-
taking from library sources and through content analysis of the provisions of the
Principles and their jurisprudential footnotes. First, key concepts such as annulment,
judicial separation, khul‘, the option of puberty, disappearance, obstinacy, and
compatibility were examined. The provisions of the Principles were then compared with
Hanafi jurisprudential sources, including Bada’i* al-Sana’i‘, al-Hidaya, Radd al-
Muhtar, and al-Fatawa al-Hindiyya. Finally, the role of these legal provisions in
preventing family disputes was analyzed in terms of removing harm and uncertainty,
referring disputes to the courts, protecting women’s rights, and preventing disputes
involving accusations that may affect family dignity and reputation.

Results

The findings indicate that the Principles of Judicial Separation between Spouses in
Afghanistan does not recognize women’s right to annulment or judicial separation as an
unrestricted right. Rather, the exercise of this right is subject to specific grounds,
jurisprudential conditions, judicial proof, and, in many cases, a court judgment. The
instrument distinguishes between cases involving the invalidity of a marriage contract
and those in which a right of annulment arises after a valid marriage has been
concluded. Thus, in certain provisions, the validity of the marriage itself is negated,
whereas in cases such as stipulated incompatibility and the option of puberty, the right
of annulment is recognized subject to the prescribed conditions and judicial
determination.

The Principles also provides women with the right to approach the court in certain
circumstances, including the husband’s disappearance and the husband’s obstinacy.
With respect to the husband’s defects, however, only specific defects, such as jabb,
‘innin, and khisa’, are recognized as grounds for seeking judicial separation. In sensitive
disputes involving breastfeeding, impediments arising from affinity, /i ‘an, and zihar, the
matter is likewise directed toward judicial proceedings, evidentiary requirements, oaths,
and judicial determination in order to prevent unfounded accusations and disputes
affecting personal and family reputation.

At the same time, the Principles does not grant women a right to judicial separation
in every circumstance. In particular, it does not recognize judicial separation on the
grounds of an absent husband who is not considered missing, or merely on the basis of
non-payment of maintenance. Consequently, although the Principles provides an
important legal and jurisprudential framework for protecting women and preventing
family disputes, the scope of this protection remains subject to the jurisprudential and
judicial limitations expressly established in the instrument.
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Conclusion

This study was conducted to examine women’s rights regarding the annulment and
judicial separation of marriage in light of the Principles of Judicial Separation between
Spouses in Afghanistan and to clarify its role in preventing family disputes. The
findings demonstrate that, within the framework of Hanafi jurisprudence, the Principles
provides women, in specified circumstances, with mechanisms such as annulment,
seeking judicial separation, kAul‘, recourse to the courts, and judicial proceedings.
These findings are consistent with the foundations of Hanafi jurisprudence and previous
research concerning judicial separation, the prevention of harm, and the role of judges
in resolving family disputes, insofar as both recognize preservation of the family as a
fundamental principle while accepting judicial mechanisms for removing harm and
determining the status of the marriage when a legally recognized ground exists.

At the same time, the study demonstrates that the protection afforded to women under
the Principles is not absolute; rather, it depends on the fulfillment of prescribed grounds,
judicial proof, a court judgment, and the relevant jurisprudential limitations. One of the
most significant strengths of the Principles is its capacity to move sensitive family
disputes away from customary pressures, emotional confrontation, and informal
interference and into a structured judicial process involving investigation, arbitration,
oaths, and judicial determination. Conversely, limitations such as the exclusion of
judicial separation on the grounds of absence other than disappearance and non-
payment of maintenance may reduce part of its preventive function.

Based on the findings, the study recommends the development of clear implementing
procedures for the application of the Principles, greater legal awareness among women
and families, and specialized training for judges on the foundations of Hanafi
jurisprudence and the distinctions among annulment, judicial separation, kAul‘, and
invalidity of marriage. It also recommends ensuring confidentiality in sensitive family
disputes and developing effective legal and procedural mechanisms for matters such as
maintenance, housing, and absence other than disappearance.
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