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Method: This study adopts a descriptive-analytical method based on
library research. Data were collected from authoritative jurisprudential
and legal sources, particularly Majalla al-Ahkam al-Adliyya and the
works of legal scholars, and were analyzed with a focus on the concept
of nullity, its degrees, and the legal effects of a void contract.

Results: The findings indicate that contractual nullity in the Afghan
legal system has a distinct structure, and that the nature of the defect
affecting a contract plays a significant role in determining the extent of
its invalidity and its legal consequences. In principle, a void contract
does not produce the primary effects of a valid contract; however, in
certain circumstances, it may give rise to incidental legal consequences,
including liability and compensation for damages. Likewise,
subsequent ratification does not cure a void contract, while severance
of the contract may be considered where the valid and void parts are
legally separable. In this context, distinguishing nullity from
irregularity and unenforceability is essential for determining the scope
of nullity and the legal status of the contract.

Conclusion: Contractual nullity in the Afghan legal system constitutes
a legal institution with a defined structure and specific legal effects. Its
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proper analysis requires attention to the internal logic of this legal
system and a clear distinction between nullity and related legal statuses.
Understanding this structure can help prevent conceptual conflation
and erroneous interpretations of the legal effects of defective contracts.

Keywords: Afghan Law, Contractual Nullity, Degrees of Nullity,
Irregularity of Contract, Structure of Nullity, Unenforceability.
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Introduction

Contractual nullity is one of the most important legal sanctions in the field of
contracts and one of the fundamental issues of the jurisprudence of transactions.
A contract that lacks one of its essential elements or conditions has its legal
validity affected, and the resulting creation or extinguishment of rights and
obligations of the parties is consequently affected. Therefore, clarification of the
concept, scope, and effects of nullity is important not only theoretically but also
for resolving contractual disputes and making judicial decisions. In the Afghan
legal system, contractual nullity has been influenced by Hanafi jurisprudence
and the legal rules and principles governing transactions. The system
distinguishes among nullity, irregularity, and suspended or unenforceable
contracts, recognizing different legal effects for each.

The jurisprudential literature has addressed nullity mainly within the broader
discussion of transactions, particularly void and irregular sales, while legal
scholarship in Afghanistan has generally considered void contracts within the
framework of the law of obligations and general rules of contracts. Wahbah al-
Zuhayli discussed the concept and effect of nullity and distinguished void and
irregular sales; Abd al-Hamid Mahmud Tahmaz addressed the distinction
between void and irregular contracts and their effects; Ibn Nujaym discussed the
rules and effects of irregular sales; and Rustam Pasha addressed nullity and its
effects in his commentary on the *Majalla al-Ahkam al-Adliyya*. In Afghan
legal scholarship, Esmatullah Mohammadi, Nizamuddin Abdullah, and Bashir
Ahmad Khaligyar addressed the definition of void contracts and their
distinction from irregular contracts. However, the reviewed sources did not
provide an integrated analysis of the structure of contractual nullity in the
Afghan legal system, in which the concept, degrees, and legal effects of nullity
are analyzed in relation to one another.

The research therefore addresses the existing gap by focusing on the Afghan
legal system and examining contractual nullity on the basis of Hanafi
jurisprudence. Its purpose is to clarify the concept, degrees, and legal effects of
nullity within a coherent framework and to distinguish it from closely related
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contractual statuses. The study also considers the effects of subsequent
authorization, severability, and the analysis of a void contract as a legal fact
insofar as these issues contribute to determining the boundaries and effects of
nullity.

Methodology

This study employs a descriptive-analytical method based on library research.
Data were collected from authoritative legal texts, particularly the *Majalla al-
Ahkam al-Adliyya*, jurisprudential sources that contributed to the formation of
the Afghan legal system, and the works of legal scholars. The concepts of
nullity, irregularity, and unenforceability were examined and compared within
the framework of the Afghan legal system in order to clarify the boundaries of
each. The method was designed both to identify the historical and foundational
context in which these concepts developed and to reveal their practical
functions in determining the validity or invalidity of contracts under Afghan
law. The principal focus was placed on legal analysis of the concepts rather than
an extensive exposition of jurisprudential discussions, with emphasis on those
elements of the sources that could be used to explain the rules governing
defective contracts.

Results

The findings show that contractual nullity in the Afghan legal system has a
distinct structure. In legal literature, nullity has been classified under two
principal approaches, namely the old and the new theories. Under the old
theory, nullity is divided into inexistence, absolute nullity, and relative nullity.
Inexistence occurs where one of the essential elements of the contract, such as
consent, subject matter, or cause, is absent, so that the contract is regarded as
having never been formed. Absolute nullity concerns a contract that possesses
its principal elements but lacks an essential condition of validity. Relative
nullity concerns a contract in which the elements exist but the consent of one
party is defective, such as in cases of mistake, duress, fraud, or a contract
concluded by a discerning minor. Under the new theory, the distinction between
inexistence and absolute nullity is abandoned, and nullity is generally reduced
to absolute and relative nullity.

The Afghan legal system, which is based on Hanafi jurisprudence, has not
broadly adopted the French-style classification of nullity. Instead, it places
greater emphasis on the distinction among void, irregular, and suspended or
unenforceable contracts. Consequently, many cases regarded as relative nullity
in modern legal systems are analyzed in Hanafi jurisprudence within the
categories of suspended or irregular contracts rather than as an independent
institution. The study's understanding of the “degrees of nullity” therefore does
not treat irregularity and unenforceability as formal types or degrees of nullity.
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Rather, these concepts are examined to clarify the boundaries of nullity,
distinguish different contractual statuses, and determine the extent to which
each status affects contractual validity and legal effects.

Among Islamic jurists, there is disagreement regarding whether nullity has
degrees. The majority maintain that nullity has no degrees and that a legal act is
either valid or void, without an intermediate status. Hanafi jurists, however,
distinguish between valid and invalid contracts, with invalid contracts divided
into void and irregular contracts. A void contract arises where an essential
element or a condition for the formation of the contract is absent, such as the
absence of valid consent by an insane person or a non-discerning minor, or the
absence of a lawful subject matter. Such a contract is essentially unformed and
produces no legal effect. An irregular contract, by contrast, possesses the
elements of the contract but contains a defect in some condition or attribute that
prevents full validity. Thus, in the Afghan legal system, the relevant distinctions
are made among nullity, irregularity, and suspension, each of which has
independent legal effects in judicial proceedings.

With regard to the effects of nullity, a void contract does not, as a general
rule, produce the primary effects of a valid contract. It does not transfer
ownership, create an enforceable obligation, or serve as a basis for claiming the
ordinary effects of a valid contract. Nevertheless, nullity does not necessarily
mean the complete absence of every legal consequence arising from the
occurrence of the transaction. Where a void contract has been performed and
delivery and receipt have taken place, the parties are subject to the rule of
returning the exchanged items. Neither party acquires lawful ownership through
the void contract, and the property must be returned to its original owner. A
party who voluntarily delivers or pays under a void contract may seek
restitution of what was delivered.

Subsequent authorization does not cure a void contract because authorization
has effect only where the contract was originally formed in a manner capable of
becoming enforceable. A suspended contract, although its enforceability
depends upon the consent of the person entitled to authorize it, has been formed
in principle. A void contract, in contrast, lacks legal validity from the outset and
therefore cannot be revived by subsequent authorization. Another effect of
nullity is the right of interested persons to invoke it. Persons whose legal
interests are affected by the validity or invalidity of the contract may rely on its
nullity.

A void contract may also constitute a legal fact. Although it has no legal
existence as a valid legal transaction, it has external and factual existence and
may, in particular circumstances, give rise to certain incidental legal
consequences. In the case of a void sale, ownership does not pass to the buyer.
Regarding the loss of the subject matter after delivery, Hanafi jurisprudence
contains two views: one attributed to Abu Hanifa considers the buyer's
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possession to be a trust because delivery occurred with the seller's permission;
the other, attributed to Abu Yusuf and Muhammad, considers the possession to
entail liability because the void contract, although not a valid legal transaction,
is a material event. In a void marriage, primary effects such as inheritance and
maintenance do not arise, while certain incidental effects, including the waiting
period in particular circumstances, establishment of lineage where the
conditions exist, and the obligation of dowry in the event of intercourse, may
arise.

The study further finds that severance of a contract may be considered where
the contract is divisible and only part of it is affected by nullity. Under Hanafi
jurisprudence, contractual severance is based on an objective and substantive
approach rather than on the subjective intention of the parties. Where separate
portions of the consideration are independently determined from the outset, the
transaction may be treated as two independent transactions, one valid and the
other void, allowing the valid part to remain. The study also examines the
possibility of converting a void contract into another valid legal act. Although
Hanafi jurisprudence does not formulate an independent doctrine of contractual
conversion in the same terminology used in comparative law, certain
jurisprudential branches contain foundations close to this idea. The rules that the
substance and purposes of contracts are to be considered rather than merely
their words and forms, and that legal language should be given effect rather than
disregarded, support interpreting a transaction according to the nearest valid
legal characterization where its substance satisfies the elements of another valid
contract.

Conclusion

The findings demonstrate that contractual nullity in the Afghan legal system
constitutes one of the legal statuses of defective contracts alongside irregularity
and suspension or unenforceability. The distinction among these statuses arises
from differences in the nature and extent of the defect affecting the contract;
therefore, not every defect necessarily results in complete nullity.
Distinguishing nullity, irregularity, and unenforceability is consequently
necessary for determining the legal status of a contract and applying the
appropriate legal rule.

The study further concludes that a void contract lacks the effects of a valid
contract and that subsequent authorization does not, in principle, cure it.
Nevertheless, nullity does not mean the complete absence of legal
consequences, since the situation created by the transaction may produce
incidental or specific legal effects in certain circumstances. The possibility of
severing divisible parts of a contract and, where the necessary conditions exist,
converting the transaction into another legal characterization are also relevant to
determining the effects of a void contract. Accordingly, the structure of nullity
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cannot be explained merely by declaring a contract invalid; rather, the legal
status of the contract, the absence of the effects of a valid contract, the
ineffectiveness of subsequent authorization, the possibility of severance in
divisible cases, and the possibility of conversion in qualifying cases must be
considered together.

The comparison with previous studies shows agreement concerning the
fundamental distinction between a void contract and other contractual statuses.
The distinction of the present study lies in analyzing these differences within the
structure of Afghan law and in connection with the effects of nullity. The study
recommends that courts, arbitrators, and mediators carefully characterize the
nature of the defect before determining the legal effects of a transaction or
making a decision, so that the case can be correctly classified as nullity,
irregularity, or suspension. It also recommends that, before declaring a contract
entirely invalid, its possible severance or conversion should be examined where
appropriate. Further research may independently and comparatively examine
the status of suspended contracts, the possibility of severing and converting
void contracts, the legal effects of a void contract as a legal fact, and the
practice of Afghan courts in dealing with defective contracts.
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